Amended & Enacted 9/21/15

Amended 9/21/15


Introduced by the Council President at the request of the Office of General Counsel and amended by the Finance Committee:
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ORDINANCE 2015-590-E
AN ORDINANCE APPROVING THE SETTLEMENT AND LIMITED RELEASE AGREEMENT AS TO A CLAIM FOR DAMAGES IN FEDERAL COURT ALLEGING PURPORTED WRONGFUL DEMOLITION AND RELATED THEORIES; AUTHORIZING THE OFFICE OF GENERAL COUNSEL TO SETTLE THE CASE OF BEVERLY BROOKS VS. CITY OF JACKSONVILLE, CASE NO 3:13-CV-01474 IN THE UNITED STATES DISTRICT COURT, MIDDLE DISTRICT OF FLORIDA;  PAYMENT TO THE PLAINTIFF OF $2,500 AS AND FOR A PARTIAL REIMBURSEMENT OF FEES AND COSTS ASSOCIATED WITH THE CLAIM; CANCELLATION OF THE CITY’S DEMOLITION LIEN COSTS AND INTEREST AND RELEASE OF THE CITY’S ORDER ASSESSING AN ADMINISTRATIVE FINE AGAINST PLAINTIFF’S PROPERTY; EXECUTION OF A LIMITED MUTUAL RELEASE, DISMISSAL OF PLAINTIFF’S COMPLAINT AND DISMISSAL OF DEFENDANT’S COUNTERCLAIM; AND AUTHORIZING COUNSEL AND THE MAYOR OR HIS DESIGNEE FOR THE CITY TO EXECUTE SUCH DOCUMENTS AS ARE NECESSARY TO EFFECT SUCH SETTLEMENT; AUTHORIZING PAYMENT OF $2,500 FOR THE SETTLEMENT FROM THE GENERAL FUND OGC JUDGMENTS, CLAIMS AND LOSSES ACCOUNT (GCGA011-04939) AVAILABLE FUNDS; PROVIDING FOR FUNDS CARRYOVER; PROVIDING AN EFFECTIVE DATE.


BE IT ORDAINED by the Council of the City of Jacksonville:

Section 1.

Settlement Approved.  There is hereby approved, and the attorneys of the Office of General Counsel of the City of Jacksonville are hereby authorized to execute documents supporting same, a settlement between Beverly Brooks and the City of Jacksonville in Case No. 3:13-CV-01474 in the United States District Court for the Middle District of Florida, Jacksonville Division, wherein the City of Jacksonville’s Municipal Code and Compliance Division is alleged to have wrongfully demolished a residential structure in considerable disrepair while enforcing the public safety ordinances of the City (the “Litigation”).  The terms of the settlement provide for payment by the City to the Plaintiff of $2,500 in partial reimbursement of fees and costs associated with the Litigation; the City’s cancellation of the demolition lien and release of its administrative lien; Plaintiff’s dismissal of her claims and the City’s dismissal of its Counterclaim; and the execution of a Settlement and Limited Mutual Release Agreement.

Section 2.

Mayor or his designee authorized to execute settlement documents.  On behalf of the City, the Mayor or his designee is authorized to execute a Settlement and Limited Release Agreement between the Plaintiff, Beverly Brooks, and the City in substantially the form attached to and incorporated in this Ordinance as Exhibit 1.

Section 3.

Release of Order Assessing an Administrative Fine.  The appropriate city staff are authorized to follow the procedures set forth in Section 91.113, Ordinance Code, regarding the release of administrative fines by the City.  A Release of an Order Assessing an Administrative Fine is approved as to form, and is attached to and incorporated in this Ordinance as Exhibit 2.

Section 4.

Approval of Payment.
For the 2014-2015 fiscal year, within the City’s budget, the Director of Finance/Chief Financial Officer or his designee is authorized to pay $2,500.00 as and when described in Section II.A. of the Settlement and Limited Mutual Release Agreement (Exhibit 1), to Beverly Brooks and the Trust Account of Christopher W. Wickersham, Esquire, from the General Fund OGC Judgments, Claims and Losses Account (GCGA011-04939) available funds. 
Section 5.

Funds Carryover.  The funds for the payment authorized in Section 4 above shall carry over to Fiscal Year 2015-2016 to the extent necessary to complete the settlement herein approved.
Section 6.

Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form Approved:

__/s/ Paige Hobbs Johnston
Office of General Counsel

Legislation Prepared By: Michael B. Wedner & Cherry Shaw Pollock
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION

BEVERLY BROOKS,

Plaintiff,
\'2 CASE NO: 3:13-CV-01474

CITY OF JACKSONVILLE, a municipal
corporation of the State of Florida,

Defendant,
v.

CITY OF JACKSONVILLE, a municipal
Corporation of the State of Florida,

Counterclaim-Plaintiff,
V.

BEVERLY BROOKS,

Counterclaim-Defendant.

SETTLEMENT AND LIMITED MUTUAL RELEASE AGREEMENT

This Settlement and Limited Mutual Release Agreement (the “Agreement”) is entered
into as of the last date signed below between the above-named Plaintiff and Counterclaim-
Defendant Beverly Brooks (hereinafter sometimes referred to as “Brooks™) and Defendant and
Counterclaim-Plaintiff City of Jacksonville (the “City”) (Brooks and the City hereinafter
sometimes referred to as “The Parties™), pursuant to the following terms and conditions:

WHEREAS, the above-styled case concerns a dispute regarding claims that an
emergency demolition of the Plaintiff’s property located at 129 East 2™ Street (the “Property” or

“Subject Property™) by the City caused damages to occur which deprived Brooks of the use of
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her Property, among other claims; and

WHEREAS, an initial complaint was filed in this action; and

WHEREAS, the City has vigorously defended itself in this action and has filed an
amended answer, defenses and counterclaims against Brooks; and

WHEREAS, this action as now above captioned (the “Litigation™) has been set for trial,
but has been the subject of mediation among the Parties in an effort to reach a settlement; and

WHEREAS, as an outgrowth of the mediation process, the Parties have reached
agreement as to the material terms of a settlement, subject to necessary approval; and

WHEREAS, the Parties are setting forth the essential material terms of the settlement;
and

WHEREAS, the Parties wish and intend to compromise and resolve their disputes
without further mediation, negotiation, adversarial proceedings or pursuit of the Litigation, and
each without admitting any wrongdoing or liability to the other;

NOW, THEREFORE, in consideration of the premises, mutual covenants and promises
set forth herein, and for other good and valuable consideration, the receipt, adequacy and
sufficiency of which is hereby ackr.mwledgcd, the Parties agree to the following:

Free and Fair Agreement

A. The above recitals are true and correct and are incorporated herein.

B. The Parties obtained or have had the opportunity to obtain legal counsel of their
choice.

C. The Parties acknowledge and agree that this settlement is a compromise of

disputed allegations, claims and demands, and that this Agreement shall not be construed as, or

deemed to be evidence of, an admission or concession of any fault, liability or damage
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whatsoever by any of the Parties.

I. Brooks’s Obligations:

A. Upon the City making the payment described in Section IL.A. below and
completing its other obligationsl iﬁ Section I1. below, Brooks shall file and serve a notice of or
motion seeking dismissal of her claims herein, with prejudice, no later than ten (10) business
days after the City completes the performance of its obligations in Section II.

I1. City’s Obligations:

A. The City will pay Brooks the total amount of $2,500.00 via check payable
to Beverly Brooks and the Trust Account of Christopher W. Wickersham Jr., payable within 30
days after full execution of this Agreement by the Parties.

B. The City shall forego and cancel of record its lien for the City’s
demolition costs and interest as to the Subject Property. The City also shall release its Order
Assessing an Administrative Fine and related lien recorded against the Subject Property owned
by Brooks and encumbered by this lien due to the assessed fines for the days in which
uncorrected code enforcement violations of the City’s ordinances were ongoing prior to the
demolition of the Property.

C. Brooks and the City shall each pay their own respective share of the
mediator’s fees for his services, now totaling $1,500.00—Brooks will pay $750.00 and the City
will pay $750.00, directly to the mediator to the extent not already paid, if any.

D. After the City receives its service copy of Brooks’s above described notice
of or motion for dismissal with prejudice, the City shall file and serve a notice of or motion for
dismissal of its counterclaim against Brooks within ten (10) business days.

E. Alternatively, Brooks and the City may jointly move the Court to dismiss
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Plaintiff’s claims and the City’s counterclaim with prejudice.

I1E. Limited Mutual Releases:

The Parties mutually release each other to the limited extent herein stated, effective when
described below, from all claims brought or which could have been brought in this Litigation. In
further consideration of the foregoing, Brooks releases, acquits and forever discharges the City
and its respective officials, officers, directors, attorneys, agents, employees, representatives,
related or affiliated companies, subsidiaries, predecessors, successors, insurers, third party
administrators, and assigns from and against any and all past and present losses, liabilities,
responsibilities, demands, obligations, actions, causes of action, rights, judgments, damages,
compensation of any kind, liens, fines and expenses (including attorneys’ fees and costs, except
to the extent specifically provided in this Agreement), as well as any and all claims whatsoever,
in law or in equity, whether known or unknown which Plaintiff ever had, now has, or may have
arising out of or relating directly or indirectly to all matters raised or which could have been
raised in the Litigation, regarding the demolition of the Subject Property, effective upon full
execution of this Agreement and completion by the City of its above described obligations.

Likewise, effective upon full execution of this Agreement and completion by Brooks of
her above described obligation, the City releases, acquits and forever discharges Plaintiff, her
attorneys, employees, agents, representatives, heirs, successors and assigns, from all actions,
claims, damages, debts, liens, fines and demands whatsoever, whether presently known or
unknown, in law or equity, which the City had, now has or may have arising out of or directly or
indirectly relating to all matters raised or which could have been raised in the Litigation

regarding the demolition of the Property.
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IV.  Costs and Attorneys’ Fees:

The Parties shall bear their own respective costs and attorneys’ fees as to the Litigation
and any and all disputes and claims released herein.

V. No Third Party Beneficiaries:

This Agreement shall be binding upon and inure to the benefit of the Parties, and their
respective successors and assigns. This Agreement shall not be construed to be for the benefit
of, or confer any rights to, any other third person or party.

VI.  Acknowledgment of Jurisdiction and Agreement to Venue:

It is agreed that the Court in the captioned Litigation shall retain jurisdiction over the
Parties in this case solely for the purpose of enforcing this Agreement, if necessary, to the extent
it is willing to do so. If the Court is not so willing, the Parties agree that any new Litigation
regarding disputes or claims arising out of this Agreement will be addressed by, and any action
or motion shall be filed in, the Circuit Court of the Fourth Judicial Circuit in and for
Jacksonville, Duval County, Florida.

VII. Dismissal of the Litigation:

Upon completion of the cancellation of the demolition lien and costs; completion of the
release of the Order assessing administrative fine; and execution and delivery of all papers and
payments herein required being completed by Brooks and the City, the Parties may jointly
petition the Court if they so choose to dismiss this action with prejudice pursuant to the above
described provisions.

VIII. Entire Agreement:

This Agreement embodies the entire understanding and agreement of the Parties with

respect to the subject matter hereof, and merges with and supersedes all prior representations,
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agreements and understandings, whether oral or written, between the Parties with respect to the
subject matter hereof. Any amendment to this Agreement shall be in writing and signed by the
Parties.

IX.  Severability:

If any section, subsection, sentence, clause, phrase or other portion of this Agreement is,
for any reason, declared invalid, in whole or in part, by any court, agency, commission,
legislative body or other authority of competent jurisdiction, it is the Parties’ desire that such
portion shall be deemed a separate, distinct and independent portion, and that such declaration
shall not affect the validity of the remaining portions hereof, which other portions shall continue
in full force and effect, to the extent appropriate and allowed by law.

X. No Admission of Liability:

As noted above, and in this paragraph, no part of this Agreement constitutes an admission
of fault, wrongdoing or liability by either of the Parties, as they specifically disclaim any fault,
wrongdoing or liability relating in any way to the above-styled Litigation. The Parties have
entered into this Agreement solely to compromise and settle their disputes in the Litigation
without further cost, expense or inconvenience, except as expressly herein provided.

XI.  Governing Law:

This Agreement shall be deemed to be executed in the State of Florida and shall be
construed and governed in all respects, including validity, interpretation and effect, in
accordance with the laws of this State.

XII. Drafting of Agreement and Authority to Sign:

This Agreement was drafted with each party, through their counsel, having an equal right

to review, comment upon and request drafting of specific provisions. In the event of any dispute
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or suit related to the interpretation of this Agreement or its terms, no provision will be construed
against any party as the drafter of this Agreement. Each party represents that the individual(s)
signing below has or have the authority to sign on her or its behalf.

XIHI. Counterparts:

This Agreement may be executed in counterparts which, when taken together, shall
constitute an original, fully executed Agreement.

IN WITNESS WHEREQF, the Parties have executed and delivered this Agreement on

the date(s) provided below.

BEVERLY BROOKS Date

STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of , 2015, by
BEVERLY BROOKS, whoiso  Personally Known o Produced Identification.Type of [dentification
Produced .

Signature of Notary Public
State of Florida

Name of Notary Typed, Printed or Stamped
NOTARY SEAL

CITY OF JACKSONVILLE

By:
Printed Name: Date
Its:

FORM APPROVED:

By:

MICHAEL B. WEDNER
Senior Assistant General Counsel
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PREPARED BY:

Cherry Shaw Pollock, Assistant General Counsel
Office of General Counsel

117 West Duval Street, Suite 480

Jacksonville, FL 32202

Case No. 100054

RELEASE OF ORDER ASSESSING AN ADMINISTRATIVE FINE

KNOW ALL MEN BY THESE PRESENTS: That the CITY OF JACKSONVILLE,
a municipal corporation, and a political subdivision of the State of Florida (“City”), whose
address is 117 W. Duval Street, Suite 480, Jacksonville, Florida 32202, the owner and holder of
that certain instrument (the “Lien”) against Beverly T. Brooks, and the real property situate in
Jacksonville, Duval County, more commonly known as 129 East 2nd Street, Real Estate No.
073019 0000 which Lien is more particularly described as follows:

That certain Order Assessing an Administrative Fine Until
Compliance is Achieved, dated the 9th day of July 2010 recorded
in Official Records Book 15306 Page 923 in the current public
records of Duval County, Florida.

IN CONSIDERATION of the sum of 00/100 Dollars ($0), receipt of which is hereby
acknowledged, does hereby forever release, exonerate and discharge from the lien, operation,
force, and effect of the said Lien, the property described befow, to-wit:

Lot 15, Block 110, Springfield, according to the Plat thereof recorded in deed
book AJ, Page 765 of the former public records of Duval County, Florida.

a/k/a129 East 2nd Street, Jacksonville, Florida

IN WITNESS WHEREOF, the above-named holder and owner of the described Lien
had caused these presents to be executed in its name by its proper officer and its corporate seal to
be affixed this day of , 2015.

Signed, sealed and delivered CITY OF JACKSONVILLE, a municipal
in the presence of’ corporation and a political subdivision of the
State of Florida

By:
Print Name: Name: Wendy L. Mummaw
Title: Special Magistrate

Address: 117 W. Duval Street, Ste. 480
Print Name: Jacksonville, Florida 32202
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STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this ___ day of
2015, by Wendy L. Mummaw, Special Magistrate for the City of Jac Jacksonville, a mumupal
corporation and a political subdivision of the State of Florida, on behalf of the aforesaid
municipal corporation. She (check one) U is personally known to me or O has produced a valid
driver’s license as identification.

Notary Public, State of Florida
Name:

My Commission Expires:
My Commission Number is:

Chief Financial Officer

Approved as to form:

By:
Name: Cherry Shaw Pollock
[ts: Assistant General Counsel
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